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Florida Law Review, Vol. 7, Iss. 3 [1954], Art. 7
UNIVERSITY OF FLORIDA LAW REVIEW
LABOR LAW: BARGAINING UNIT MAY INCLUDE
SEGREGATED LOCALS
Andrews Industries,Inc., 105 N.L.R.B. 946 (1953)
Between sixty-five and seventy-five white employees and six Negro
employees worked in a St. Louis, Missouri, plant. The white employees were members of Boilermakers, an American Federation of
Labor local. The Negro employees, originally nonunion and not allowed membership in Boilermakers because of race, were members of
Teamsters, another AFL local, because of the demand of Boilermakers
that all plant employees be union members. In 1951 the employer
negotiated a contract with Boilermakers. No negotiations were held
with Teamsters, since they agreed to comply with the terms of Boilermakers' new contract. In 1952 the employer negotiated separate contracts, one with Boilermakers covering "all employees" and one with
Teamsters covering the Negro employees only. Employer filed a petition asking that all plant employees be represented by one bargaining unit. HELD, segregated locals may exist within one bargaining
unit, provided all employees receive representation without discrimination because of race.
The courts and the National Labor Relations Board have dearly
held that the labor organization elected to represent a trade as its
exclusive bargaining representative has a duty to represent all employees in the unit for which it bargains, without discrimination
because of race., The fact that nonunion or minority union employees
2
are within the unit does not diminish this duty.
Segregation of white and Negro employees into distinct locals is
not per se a form of racial discrimination in violation of national
policy and of the Fifth Amendment. 3 In determining whether discrimination exists, the NLRB looks to the circumstances of the case,
including allegations by the union that it does not, never has, and
never will discriminate against any race or creed and that it will
accord equal representation to Negro and white locals.4
Decisions dealing with the right to fair representation without dis1E.g., Steele v. Louisville & N. R.R., 323 U.S. 192 (1944); General Motors Corp.,
62 N.L.R.B. 427 (1945); Carter Mfg. Co., 59 N.L.R.B. 804 (1944).
2See Steele v. Louisville & N. R.R., 323 U.S. 192, 204 (1944).
'Atlanta Oak Flooring Co., 62 N.L.R.B. 973 (1945).
4

See id. at 975.
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crimination because of race indicate that in enjoining the operation
of discriminatory contracts courts look not to the common law but
to the Railway Labor Act5 and the Taft-Hartley Act to determine
the requirements of fairness to the minority group.7 The acts, however, do not contain language directing the manner in which the
bargaining representative shall perform its duties. Mr. Justice Murphy
has stated that in the absence of such language the courts should look
to the condemnation of racial discrimination in the Constitution8
in order to discern a standard with which to evaluate union contract
provisions.9 Despite verbalizations attempting to interpret the Railway Labor Act and the Taft-Hartley Act in the light of constitutional
concepts, however, most courts do not apply a constitutional measuring stick to the disturbing question of whether a union contract depriving Negroes of job opportunities, seniority rights, and promotion
possibilities is racially discriminatory. Constitutional condemnation
of racial distinctions, if applied to these situations, would preclude
any justification for discriminatory treatment of Negroes in the area
of union negotiations on grounds of industrial necessity or the private
nature of the interests infringed.
One state court has enjoined operation of a contract, negotiated between the employer and the bargaining representative of a dosed
shop's white local, which discriminated against members of a Negro
auxiliary local.10 In this case, which involved a factual situation
similar to that of the instant case, the court said:"
".... the union may not maintain both a closed shop and an
arbitrarily dosed or partially dosed union. Negroes must be
admitted to membership under the same terms and conditions
applicable to non-Negroes unless the union and the employer
refrain from enforcing the dosed shop agreement against them."
544 STAT. 577 (1926), as amended, 45 U.S.C. §151 (Supp. 1953).
861 STAT. 136 (1947), as amended, 29 U.S.C. §151 (Supp. 1953).

7E.g., Graham v. Brotherhood of Locomotive Firemen & Enginemen, 338 U.S.
232 (1949); Steele v. Louisville & N. R.R., 323 U.S. 192 (1944); Tunstall v. Brotherhood of Locomotive Firemen &-Enginemen, 323 U.S. 210 (1944); Brotherhood of
Locomotive Firemen 8: Enginemen v. Mitchell, 190 F.2d 308 (5th Cir. 1951); cf.
Howard v. St. Louis-San Francisco Ry., 191 F.2d 442 (8th Cir. 1951).
SU.S. CoNsr. Amend. V.
9See Steele v. Louisville & N. R.R., 323 U.S. 192, 208 (1944) (concurring opinion).
'0james v. Marinship Corp., 25 Cal.2d 721, 155 P.2d 329 (1944).
""See id. at 745, 155 P.2d at 342.
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Negotiation of agreements depriving Negroes of seniority rights,1"
or eliminating promotion opportunities 3 because of race, undoubtedly
violates the duty of the bargaining agent to represent without discrimination. Logically, discrimination in the form of exclusion from
union membership because of race should also be eliminated, 14 since
membership or the lack thereof is often a controlling factor in employment opportunity. Courts, however, generally hold that a labor
organization can reject applicants for membership at will.i 5 This
holding is possibly based upon the feeling of the courts that they lack
jurisdiction to adjudicate such internal union matters.' 6 The National
Labor Relations Board has held that, absent showing of inadequate
representation, a union's representation petition will not be dismissed because Negroes are not allowed membership."
In the instant case, Boilermakers was faced with the alternative of
admitting nonunion Negroes to the local or losing the advantageous
closed shop contract. The white local escaped between the horns of
its dilemma by establishing a powerless Negro local. The formation
of the Negro local was intended solely to preserve the negotiating
power under the dosed shop contract in the hands of the white local.
Boilermakers did not base either its refusal to admit Negroes to
membership or the subsequent establishment of the Negro local
upon NLRB policies. The NLRB has indicated that, since bargaining
units are formed along occupational lines, race is an irrelevant consideration.' In fact, on at least one occasion the NLRB has certified
an all-Negro local as an appropriate representative for a racially
mixed shop, upon the condition that there be no discrimination
against the whites.' 9
In holding that segregated locals may exist within one bargaining
12Steele v. Louisville & N. R.R., 323 US. 192 (1944).
13Graham v. Brotherhood of Locomotive Firemen & Enginemen, 388 U.S. 232

(1949).
4

' See Murray, The Right to Equal Opportunity in Employment, 33 CALI. L.
REv. 388 (1945).
15E.g., Boro Park Sanitary Live Poultry Market v. Heller, 280 N.Y. 481, 21 N.E.2d
687 (1939); Shein v. Rose, 12 N.Y.S.2d 87 (Sup. Ct. 1939); Miller v. Ruehl, 166 Misc.
479, 2 N.Y.S.2d 394 (Sup. Ct. 1938); Kanzler v. Linoleum, Carpet & Soft Tile Workers,
20 Wash.2d 718, 149 P.2d 276 (1944).
16E.g., see Wallace Corp. v. NLRB, 323 U.S. 248, 268 (dissenting opinion); also
see Larus & Bro. Co., 62 N.L.R.B. 1075, 1082 (1945).
"7Texas & Pac. Motor Transport Co., 77 N.L.R.B. 87 (1948).
'SSee United States Bedding Co., 52 N.L.R.B. 382, 388 (1943).
19United States Bedding Co., 52 N.L.R.B. 382 (1943).
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